work is performed on them, except that repairs may be permitted on energized
high-voltage lines if * * *" certain safeguards are followed.  The inspector
testified that work can be done on energized lines only under certain con-
ditions and that one of the conditions is that the weather be satisfactory.
Inasmuch as it was rainy and foggy on the day of the accident, the inspector
said that no work could have been done on the energized high-voltage lines
under the weather conditions prevailing on the day of the.accident without vio-
lating the provisions of section 77.704.  Since section 77.704 essentially
provides that energized lines be deenergized or grounded and since OD's wit-
nesses agreed that no attempt had been made by either of OD's employees to
ground the lines before they worked on them, all the evidence in the record
supports a finding that a violation of section 77.704 occurred, and I so find.

Having found that a violation occurred, it is mandatory under the Act that
a civil penalty be assessed.  The Commission has held in several cases that
liability of an operator for violations of the mandatory safety standards is
not conditioned upon fault (U. S. Steel Corp. , 1 FMSIIRC 1306 (1979)J Peabody
Coal Co., 1 FMSHRC 1494 (1979); and Ace Drilling, Inc., 2 FMSHRC 790 (1930)).
The Commission has also held that if a citation or order alleges a violation
and one is found to have occurred, a judge may not dismiss the penalty pro-
ceeding without assessing a penalty even if a motion to dismiss is filed by
counsel for MSHA (Island Creek Coal Co., 2 FMSHRC 279 (1980), and Van Mulvehill
Coal Co., Inc., 2 FMSHRC 283 (1980)).  Therefore, it is well settled that I may
not dismiss the Petition for Assessment of Civil Penalty filed in Docket No.
VA 81-65 seeking assessment of a civil penalty for the violation of section
77.704 involved in this proceeding and that I must assess a civil penalty based
on the six criteria set forth in section 110(i) of the Act (Tagco, Inc.,
3 FMSHRC 1895(1981)).

In connection with the assessment of a civil penalty, it should be noted
that a judge is not bound by the assessment procedures which are employed by
the Assessment Office in proposing civil penalties (Rushton Mining Co.,
1 FMSHRC 794 (1979); Shamrock Coal Co., 1 FMSHRC 799 (1979); Kaiser Steel Corp.3
1 FMSHRC 984 (1979); U.S. Steel Corp., 1 FMSHRC 1306 (1979); Pittsburgh Coal
Co., 1 FMSHRC 1468 (1979); and Co-Qp Mining Co., 2 FMSHRC 784 (1980)).  There-
fore, my decision with respect to the civil penalty issues is being made on
the basis of the evidence presented in this proceeding without regard to the
size of any penalty which may have been proposed by the Assessment Office in
Docket No. VA 81-65.

Consideration of the Six Criteria
1.  Size of OD's Business

As to the criterion of the size of OD's business, I have already indicated
in Finding No. 1, supra, that OD is a subsidiary of Kentucky Utilities Company,
that it employs 80 persons, and that its annual revenues from the sale of elec-
tricity amount to about $24,000,000 per year.  On the basis of those facts,
I find that OD is a large operator and, to the extent that the penalty is based
on the criterion of the size of respondent's business, the penalty should be
in an upper range of magnitude.

2740art III of  OD's  Safety Manual   (Exh.  H)   and it requires that  electrical lines
